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customers to switch to other providers. As a result of SWBT's failure to permit other carriers to

use UNE-P to offer end users xDSL capabilities, either on their own or with others, SWBT is the

only carrier that is able to provide a retail customer local voice service and advanced data

services over a single loop. If SWBT is permitted to continue this practice, and if its Application

to provide long distance service were granted, then customers who desire one-stop shopping for

local voice, data, and long distance service in Texas would have only one alternative: SWBT.

This is the avowed purpose of SWBT's "Project Pronto" strategy; indeed, SWBT openly boasts

about it.

Second, SWBT's practice of denying its xDSL service to a customer who obtains voice

service from a UNE-P CLEC, as well as its refusal to enable voice CLECs using UNE-P to add

their own (or a partner's xDSL capabilities), constitutes an "unjust" and "unreasonable practice,"

and is thus unla\\ful under Section 201(b).29 Currently, SWBT is the dominant provider of local

voice and data services, with 99.8 percent of all residential subscribers in Texas served over

SWBT's facilities. See KelleylTurner Decl. at ~~ 12,32.

SWBT's practice is a clear attempt to leverage its market power in local voice and data

services to maintain an unfair advantage over its "captive" subscribers by effectively bundling its

xDSL service with its voice offering. The Commission has held that Section 201(b) prohibits

carriers from bundling services to constrain competition.3o Threatening to terminate xDSL

service to a customer that wants to switch to a UNE-P CLEC falls squarely within this

prohibition. Unlike the bundling of 800 service, which was limited to a relatively small number

29 AT&T v. Iowa Utilities Board, 119 S.Ct. 721, 72, 729-731 (1999) (holding that Section
201 applies to implementation of local-competition provisions). And the xDSL service is, for the
most part, an interstate access service anyway, and thus subject to FCC jurisdiction.

30 C ... hompetltlOn In t e Interstate Interexchange Marketplace.
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of customers, SWBT's practice of denying its xDSL service to customers who switch to a UNE-

P CLEC is a bald attempt to shut down competition in both the voice and data service markets.

Moreover, SWBT's failure to cooperate in maintaining xDSL service in conjunction with

AT&T-provided voice service via UNE-P is an unjust and unreasonable "penalty" on the

exercise of consumer choice and is unjustly and unreasonably discriminatory in violation of

Section 201(b).3l

Third, SWBT's failure to provide and support fully functional and nondiscriminatory

operational procedures that enable CLECs who are employing a UNE-P architecture to provide

voice services to offer xDSL capabilities, either on their own or with others, constitutes

unreasonable discrimination in the provisioning of loops and ass, which also violates Section

251(c)(3). SWBT currently provides arrangements, facilities and support processes that enable

it, or, later, its data affiliate, to provide xDSL services over a single loop to retail customers

efficiently and without disruption. As the Pfau/Chambers Declaration demonstrates, the physical

arrangements that SWBT must establish for a UNE-P CLEC are identical to that which SWBT

would encounter when line sharing with itself (or an affiliate) or with a data CLEC (even if the

record keeping procedures are somewhat different).

31 SWBT has suggested obliquely in Texas that such competition-inhibiting practices are
permitted. if not required, by the Commission's Line Sharing Order. That order, however, has
nothing to do with situations in which an ILEC is providing xDSL service. Moreover, SWBT's
approach produces the mirror image of precisely the condition that the Line Sharing Order
sought to eliminate, i.e., residential and small business customers would need to forego their
current xDSL provider (SWBT) in order to subscribe to the CLEC's voice service, "which robs
consumers of market choices." Line Sharing Order ~ 56. In the Line Sharing Order, the
Commission explicitly recognized that "[r]equiring that competitors provide both voice and
xDSL services, or none at all, effectively binds together two distinct services that are otherwise
technologically and operationally distinct." Line Sharing Order ~ 56. Yet any requirement that
would permit an incumbent LEC, or its affiliate, to terminate its xDSL service when a customer
announces his or her intention to migrate to a competitor for voice service has the same
pernicious effect.
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For all ofthe foregoing reasons, the restrictions that SWBT currently places on the use of

its UNE-P offerings warrant a finding of noncompliance with the requirements of checklist items

2 and 4. SWBT does not provide nondiscriminatory access to combinations of unbundled

network elements, or the ass needed to combine UNEs to allow them to be used efficiently to

provide both voice and xDSL.32 At a minimum, unless and until processes, procedures, and

mechanisms are deployed that enable CLECs using UNE-P to add their own -- or a partner's --

xDSL service reliably, seamlessly, and quickly, the Commission must not permit SWBT (or its

affiliate) to deny its xDSL service to a voice customer of a CLEC using a UNE-P architecture.33

The Commission must also make clear that any attempt to implement such an anticompetitive

practice will be subject to immediate and severe penalties.

5. Creation Of A "Separate Affiliate" For Advanced Services Does Not
Excuse SWBT's Failure To Meet Its Checklist Obligations.

SWBT's failure to demonstrate checklist compliance is not excused -- and the risk of

unfair competition is not overcome -- by its creation of SSC Advanced Solutions, Inc. ("AS!") as

a supposedly "separate affiliate" to provide advanced services. Even if the Commission believes

that a properly constituted advanced services affiliate could establish checklist compliance, the

characteristics of ASI do not permit any such determination here.

The Commission has expressed a willingness to consider "proof of a fully operational

separate affiliate" as a possible basis for reducing the evidence a BOC must produce to

demonstrate that it provisions unbundled xDSL-capable loops on a nondiscriminatory basis.

32 The Commission has ruled that ass is itself a "network element." Local Competition
Order ~ 516.

33 SWBT's offering of special discounts on unbundled loops for CLECs' advanced
services does nothing to cure SWBT's unlawful activity. The incremental cost of attaching
xDSL service in the high-frequency portion of the loop approaches zero. Therefore, a 50 percent
reduction in the costs of the loop still gives the ILEC an enormous windfall and creates a barrier
to entry for the CLEC.
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AT&T COMMENTS
ERRATA

(Attachment 1)

I
LOCATION CORRECTION

p. 4, l. 2 -Tonge/Rutan Decl. CJI'j[ 30. " should. . .
read -Tonge/Rutan Decl. CJIi 25, 30. ". .

p. 15, l. 13 "44" should read -944".
p. 15, fn. 17 Insert close quotation mark after

" experience" in the first line of the
parenthetical ; delete close quotation
mark after " xDSL" at the end of the
parenthetical.

p. 17, fn. 24 Delete the first sentence and the cite
following it and insert the following:

"Last year, SWBT's plan for Texas and the
other four SWBT states was to 'deploy ADSL
in 271 central offices by the end of the
year, , enabling it to reach 3.8 million
customers. See 'California Offering Marks
Biggest ADSL Rollout in any State; High-
Speed Internet Access Headed to
Southwestern Bell SNET Customers, , SBC
News Release (January 12, 1999);
'Southwestern Bell Launches High Speed DSL
Services in San Antonio, , SBC News Release
(July 1, 1999) , attached to Pfau/Chambers
Decl. as Attachment 5."

p. 24, tn. 39, l. 4 "1JI 3(n) (3)" should read "1JI 4(n) (3)"
p. 26, tn. 46 "CJI 197" should read "i 2 02" .
p. 35, l. 23 " 4 . 8 %" should read "5.3%"

I p. 64, l. 18 "rd. In 117-19" should read
"Dalton/DeYoung Decl. CJli 117-19" .

p. 70, fn. 82 "rd. CJl 201" should read "Dalton/DeYoung
Decl. 1JI 201" .

I p. 75, l. 11 "Id. iCJl 104 - 06" should read -Id. CJl'l 104--
i 07" .
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I. QUALIFICATIONS

A. C. Michael Pfau

1. My name is C. Michael Pfau. I am employed by AT&T Corporation ("AT&T") as

Division Manager, AT&T Public Policy. My business address is 295 North Maple Avenue,

Basking Ridge, New Jersey 07920.

2. Since 1998, my responsibilities have included (among other things) the

development and execution of AT&T's national strategy for xDSL technology, particularly

ADSL. To that end, I have developed AT&T's policies on advanced services and the

unbundling of network elements as expressed in AT&T's initial and reply comments in FCC CC

Docket Nos. 96-98 and 98-147. I have also been actively engaged with regional teams charged

with implementing AT&T's national strategy for ADSL. My other responsibilities and general

qualifications are detailed in my separate declaration (with Ms. Sarah DeYoung) regarding

perfonnance measurements.
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B. Julie S. Chambers

3. My name is Julie S. Chambers. I am employed by AT&T as District Manager,

AT&T/SWBT Account Team. My business address is 5501 LBJ Freeway, Suite 800, Dallas,

Texas 75240.

4. My current responsibilities include managing the relationship with the SWBT

Account Team to escalate and resolve all operational and policy issues involving AT&T's UNE-

P service in Texas. Among other duties, I represent AT&T at SWBT-related meetings involving

issues such as Change Management, CLEC Users Forum, xDSL workshops, and Performance

Measures.

5. In 1997, I joined the negotiation team for the SWBT/AT&T Interconnection

Agreement in SWBT's five-state region. I represented AT&T in negotiation, arbitration,

mediation, and Section 271 collaborative sessions with state public utility commissions in Texas,

Missouri, and Kansas. I also served as project leader for the service and systems readiness test

for AT&T's UNE-P entry into the Texas residential market. Prior to joining AT&T's local team,

I worked in AT&T's business sales organization, as both an account consultant and the branch

results manager. I graduated magna cum laude from Texas A&M University with a bachelor's

degree in Business Marketing.

II. PURPOSE AND SUMMARY OF THE DECLARATION

6. This declaration describes the many ways in which SWBT is unlawfully hindering

the ability of AT&T and other new entrants to provide advanced services even as SWBT is

aggressively and successfully deploying its own advanced services throughout Texas. I

~ As discussed below, the number ofxDSL-capable loops SWBT provided to its competitors
In Texas over the past 18 months is approximately 1000, which is less than the number of xDSL
customers SBC is signing up and serving (across its multi-state region but with a significant
number in Texas) every single day. '
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Specifically, SWBT has not complied with its statutory duties to provide nondiscriminatory

access to xDSL-capable loops and the operational support systems and processes that are needed

to enable Texas consumers to benefit from a competitive market for xDSL services. In fact,

SWBT is using its control over essential xDSL-related inputs to prevent advanced services

competition from AT&T and other competitive local exchange carriers ("CLECs"). SWBT's

practices not only constrain competition for advanced services but also jeopardize the limited

voice competition that currently exists in Texas.

7. AT&T is committed to provide consumers and businesses throughout the State of

Texas with a competitive choice for local telephone services. However, AT&T's ability to

compete effectively, especially for residential consumers, is critically dependent upon SWBT's

compliance with its statutory obligations to provide efficient and nondiscriminatory access to

combinations of network elements, including the "UNE-Platform" or "UNE-P." But that alone

is not enough. SWBT must also have policies, procedures, and practices in place that enable

AT&T (itself, or through partners) to provide consumers with the full range of services they

desire, including advanced data services; otherwise, consumers will not be able to purchase some

services -- and will be less inclined to order any services -- from AT&T. Thus, SWBT's

inability (or unwillingness) to support AT&T's and other new entrants' xDSL needs not only

impairs competition for advanced services but also jeopardizes competition for voice services as

well.

8. SWBT's xDSL activities to date reveal an unmistakable pattern of efforts designed

to reinforce its current market dominance and to create a situation in which SWBT .- uniquely

among all market participants -- can offer the full line of services consumers want. Through the

aptly-named "Project Pronto," SWBT has moved with remarkable speed to implement its own

3
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xDSL offerings and quickly achieved substantial success. At the same time, SWBT has blocked

the efforts of would-be xDSL competitors at every turn, and it has even obstructed government

authorities' efforts to investigate SWBT's anticompetitive treatment of its rivals. Overall, the

record demonstrates that SWBT has deliberately and systematically held its rivals back for its

own selfish advantage.2

9. Despite a variety ofcorrective measures imposed by the Texas PUC and by the

FCC, and despite some apparent concessions by SWBT itself, the company has not demonstrated

anything close to checklist compliance for its xDSL-related services and activities. SWBT's

performance deficiencies are many and varied, but two are especially damaging to the prospects

for competition and must be decisively addressed by the Commission before it allows SWBT to

obtain relief under Section 271 :

• First, SWBT (or its data affiliate) is denying its xDSL service to customers who
choose a UNE-P CLEC for voice service.3

• Second, SWBT has failed to provide and support fully functional and
nondiscriminatory operational procedures that enable CLECs who are employing a
UNE-P architecture to provide voice services to offer xDSL capabilities to their
customers, either themselves or through voluntary partnerships with other carriers.4

10. Competition in xDSL services is, of course, important in its own right. Section 706

of the Telecommunications Act of 1996 (the "Telecommunications Act") highlights the

2 As Texas PUC Commissioner Walsh observed, "Southwestern Bell ... delayed the ability
of these [DSL competitors] to enter the market and our ability to review commercial data to
evaluate Southwestern Bell's wholesale provision of DSL capable loops. Southwestern Bell
should not now benefit from having this critical requirement glossed over in the 271
application." Investigation into Southwestern Bell Telephone Company's Entry into In-Region
InterLATA Service under Section 271 of the Telecommunication Act of 1996, Project No. 16251
Transcript of Proceedings Before the Public Utility Commission of Texas, at 26 (Nov. 4, 1999)r 11/4 .T~UC O~en Meeting Tr.:'), attached he~eto.as ~ttachment 1. . .

It IS ImperatIve that S~T s current practIce In thIS regard be ended Immediately, and in
any event no later than the tIme when SWBT obtains authority to offer interLATA services.
4 . C.orrective mechanisms must be commercially viable at the earlier of the date Section 271
relIef IS grant~d or the time when SWBT offers "line sharing" to its advanced services affiliate
and to data-onented CLECs pursuant to existing Commission orders.
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importance of high-speed telecommunications services in fulfilling burgeoning consumer

demand for advanced services, and the FCC's related inquiry and rulemaking properly recognize

the vital role of competition in deploying high-speed services to all Americans on a reasonable

and timely basis.

11. The strategic significance of xDSL is not, however, confined to the potential for

various carriers to deliver broadband service as a stand-alone telecommunications offering.

Advanced data capabilities will have a major impact on the marketing of "bundled" packages of

telecommunications services, including traditional local and long distance voice plans. Many

carriers, including SBC, have recognized the competitive advantages of offering "one-stop

shopping" to consumers. Competition is likely to be irreparably stunted if an incumbent local

exchange carrier ("ILEC") -- in this case, SWBT -- is the only carrier that can offer a complete

package of local, long distance, and xDSL services.

12. SBC's retail xDSL strategy, known as "Project Pronto," is designed to bolster the

company's already dominant position in the markets it serves. SBC has described Project Pronto

as "an unprecedented, $6 billion initiative ... to transform the company ... into the largest

single provider of advanced broadband services in America,"; and it has told investors it expects

Project Pronto to generate $3.5 billion in new annual revenues by 2004.6 SBC Chairman Edward

Whitacre envisions "a rapidly changing marketplace where traditional dialtone is still a staple

service, but where millions of our customers will demand the convenience, productivity,

5 SBC Communications, Inc., SBC Launches $6 Billion Initiative to Transform it Into
America's Largest Single Broadband Provider, Press Release (Oct. 18 1999) ("SBC Pronto
Press Release"), attached hereto as Attachment 2. '
6 SBC Communications, Inc., SBC Reports Strong Revenue and Earnings Growthfor Fourth
Quarter, Full-Year 1999, Investor Briefing, at 3 (Jan. 25,2000) ("SBC Investor Briefing"),
attached hereto as Attachment 3.
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availability, and reliability of our broadband service -- service which we call 'e-tone.",7 James

Gallemore, SBC's executive vice president of strategic marketing and planning, said, "With e-

tone, we have a powerful way to attract and retain customers ....,,8 Whitacre has boasted that,

once Project Pronto is completed, "only SBC will have all the pieces" needed to provide the

range of services that consumers want and expect.9

13. By every indication, SBC is following through aggressively to implement Project

Pronto, cementing its hold on the xDSL market across its region. SBC's latest earnings report

shows the company signed up 70,000 xDSL customers in the last three months, for a current total

of 169,000 subscribers, and is now installing xDSL service at the rate of 1,100 customers a

day.lO By the end of 1999, SBC's xDSL services were available at 10 million customer

locations, exceeding initial projections, and by the end of 2000, SBC plans to have 6200

"neighborhood gateways" operational, helping to overcome loop limitations and expand the

addressable market. 11 SBC expects to sign up one million xDSL customers by the end of 2000, 12

and to make xDSL service available to more than 80 percent of its customers by the end of

2002Y

7 SBC Pronto Press Release, at I (quoting Edward Whitacre, Jr.).
8 Id. at 3 (quoting James Gallemore) (emphasis added). Gallemore is the same SBC executive
who vowed in 1995 that, if incumbent telephone companies were required to open their local
markets to competitors, "we want to make our welcome mat smaller than anyone else's." Peter
Burrows, "Pick of the Litter: Why SBC Is the Baby Bell to Beat," Bus. Wk., Mar. 6, 1995, at 70,
attached hereto as Attachment 4. Gallemore's current assignment as one of the top executives
responsible for implementing SBC's ADSL rollout is a telling sign of the role SBC sees for
xDSL in helping to foreclose local competition.
9 SBC Pronto Press Release, at 4 (quoting Whitacre) (emphasis added). Whitacre explained,
"by converting the 'last mile' into a high speed 'first mile' on ramp to the Internet, we are
making nearly all ofour 60 million access lines more powerful for customers and more valuable
to sh~reholder~ . . .. Proj~ct ~ront~ together with our expanding service footprint and plans to
provIde long dIstance servIce, IS an mtegral part of our plan to be a full service, global provider
Wd the only communications company our customers need." ld. at 2.

SBC Investor Briefing at 3.
II Id.
12 ld.
13 See SBC Investor Briefing at 3.
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14. SBC and SWBT have not broken out the numbers for Texas in their public filings

and press releases, but in mid-1999, they announced plans to reach 3.8 million locations from

271 central offices in Texas and four other states by the end of the year. 14 Project Pronto is

reportedly ahead of schedule, 15 so SWBT presumably has surpassed these initial goals. Indeed,

according to SBC's website, SWBT has xDSL facilities deployed in zip codes that include over

70 percent of the state's population. 16 SWBT currently offers its xDSL services to

approximately 218 cities and towns in Texas, including Dallas, Fort Worth, Houston, San

Antonio, Lubbock, EI Paso, Beaumont, Austin, Corpus Christi, Frisco, Irving, Plano, Odessa,

and Abilene. 17 In sharp contrast, the Application acknowledges thatftwer than 1,000 xDSL

loops have been provisioned by SWBT for competitors in Texas and remain in operation. 18 In

other words, competitors have fewer xDSL lines in service in Texas, after nearly two years of

effort, than SBC now provides to its own customers in the course of a single business day.

15. SWBT has thus engineered for itself a considerable "first-mover" advantage as a

result of its ability to bring xDSL services to a mass market while its competitors have been

sidelined by their inability to obtain non-discriminatory provisioning for their own xDSL

14 See "Southwestern Bell Launches High-Speed DSL Services in San Antonio," SBC News
Release (July I, 1999); attached hereto as Attachment 5; see also SBC Communications, Inc.,
"SBC Leader ofthe Bandwidth," News Release (Jan. 12, 1999) ("SBC Leader"), attached
hereto as Attachment 6.
15 SBC Investor Briefing at 3.
16 The extent of SWBT's xDSL deployment in individual zip codes is not available.
17 Southwestern Bell Notification Letter, "DSL Planning Inquiry (DPI) Web Site Update ­
Arkansas, Kansas, Missouri, Oklahoma, Texas" (dated Jan 10, 2000), attached hereto as
Attachment 7. See Jennifer Darwin, "Southwestern Bell Puts 'Net Plans in Overdrive as High­
Speed Option," HOUSTON BUSINESS JOURNAL, at 19 (October 22, 1999), attached hereto as
Attachment 8. (quoting SWBT technologist as saying, "One hundred [SWBT employees] in
Houston do nothing but install ADSL all day long"); see also Dwight Silverman, "SBe Maps
Superfast Access Plans -- Most of Houston to See ADSL Upgrade by 2002," Houston Chronicle,
October 19, 1999, at I, attached hereto as Attachment 9.
18 See Application by SBC Communications Inc., Southwestern Bell Telephone Company, and
Sout~~estem Bell C;ommunications Services, Inc. d/b/a Southwestern Bell Long Distance for
ProVISiOn of In-RegiOn, InterLATA Services in Texas, CC Docket No. 00-4, at 39 (filed Jan. 10,
2000) ("SWBT Application").
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offerings. This has major competitive effects that could inure to SWBT's advantage for years.

As one analyst put it, "[I]t is generally conceded that whoever gets a broadband customer first

... will likely keep that customer for years.,,19 When Project Pronto was announced, SBC

emphasized that "in addition to offering the services and integrated packages business and

residential customers want, SBC will be first to market, ahead ofcompetitors. . .. All we need is

long distance, which is just around the comer ... to provide consumers and businesses with their

total communications needs.,,2o Thus, SWBT's ability to undertake mass marketing on behalf of

its own retail ADSL service while competitors face major SWBT-created hurdles when ordering

minimal numbers of xDSL loops has serious ramifications for the long-term future of every

segment of the telecommunications market in Texas.

16. SWBT's intent to foreclose competition by delaying or denying xDSL facilities to

CLECs is confirmed by its intransigence in dealing with new entrants who have sought to offer

xDSL capabilities. Thus, as discussed below, the Application's superficial story about the state

of xDSL competition simply cannot be squared with the reality faced by CLECs as they have

struggled to win the right to compete against SWBT's xDSL offering in Texas. Contrary to

SWBT's claims, the record clearly demonstrates that:

(i) SWBT's prior actions have stifled xDSL competition in Texas while
allowing SWBT to position its own xDSL offering for commercial
success;

(ii) SWBT is not yet provisioning xDSL-capable loops to competitors in a
manner that meets its statutory obligations;

19 Peter 1. Howe, Flag Dropped in Race to Wire us. for Speed: AOL Deal Seen Driven by
Providing 'Broadband' Net Access, THE BOSTON GLOBE, at Dl Jan. 20, 2000 ("Howe") at Dl,
attached hereto as Attachment 10.
20 SBC; Pronto Press Release at 3 (internal quotation marks omitted) (quoting Gallemore;
emphasls added).
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(iii) SWBT is further constraining competition by its failure to support xDSL
capabilities and services that are essential to support advanced services
competition from AT&T and other new entrants; and

(iv) neither the "separate" SWBT data affiliate nor the proposed additional
consequences for SWBT's market limiting performance provide any basis
for assuming that SWBT will meet its obligations in the future.

III. AT&T NEEDS NONDISCRIMINATORY ACCESS TO REQUIRED xDSL
CAPABILITIES IN ORDER TO IMPLEMENT ITS EFFORTS TO ENTER THE
TEXAS MARKET

A. AT&T Is Committed To Bring Consumer Choice to Texas

17. AT&T has demonstrated its commitment to bring local telephone competition to

the mass market throughout the nation, and particularly in Texas. When the

Telecommunications Act was enacted, AT&T promptly established an organization dedicated to

entering the local market in Texas. In contrast to other new entrants, who focused primarily on

large business customers located in downtown areas oflarge cities, AT&T's objective was and

remains to quickly offer local service to business and residential customers throughout the state,

on a scope and scale that matches AT&T's long distance offerings. AT&T' s efforts to enter the

local market in Texas are discussed in greater detail in the Declaration of Phillip W. Tonge and

Edwin P. Rutan II.

B. AT&T Must Rely on the Availability ofUNE-P To Serve Residential
Consumers in Texas

18. The Commission has repeatedly and correctly recognized that the broad availability

of network elements and network element combinations pursuant to the Telecommunications Act

is, in many circumstances, a necessary precondition to the deployment of new network facilities

by CLECs. Given current market conditions, the ability of competitive carriers to use unbundled

network elements, including combinations of unbundled network elements, "is integral to

achieving Congress' objective of promoting rapid competition to all consumers in the local

9
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telecommunications market.,,21 In particular, the Commission has indicated that the availability

of the UNE Platform, or UNE-P, is essential for residential competition.22 With access to UNE-

P, a CLEC is not faced with an immediate requirement to collocate, deploy switches, or establish

a ubiquitous transport network. Just as importantly, UNE-P allows customers won from the

incumbent to migrate to competitive carriers promptly and with minimal disruption -- as they can

swiftly and seamlessly change long distance carriers.

19. AT&T's efforts to provide local telephony essentially mirror the Commission's

current goals for the local telecommunications marketplace. AT&T's aim is to deploy a

widespread facilities-based offering available to serve consumers. As the Commission well

knows, AT&T is investing billions of dollars to acquire cable facilities and to upgrade those

facilities to support two-way communications, but this process takes time and is extremely

capital intensive. As for telephony services delivered over cable television networks, AT&T's

cable operations in Texas are limited to a single market area (DallaslFort Worth), a portion of

which is outside territory served by SWBT. AT&T is also testing a wireless local loop

technology, but economic, topographical. and customer density factors will limit its role as a

substitute for UNE-P in the immediate future.

20. Thus, for the near-term, AT&T's local entry strategy for voice services in Texas is

dependent on its ability to obtain UNE-P from SWBT. As discussed below, however, market

forces require AT&T to complement such voice services with xDSL services.

21
., See, e.g., UNE Remand Order "" 5, 110-112.
~2 See B~IlSouth Louisiana Order, 13 FCC Rcd at 20690 " 141; see also Local Competition
Order, Third Order on Reconsideration and Further Notice ofProposed Rulemaking, 12 FCC
Red 12460, 12503 (separate statement of Chairman Reed Hundt).
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C. The Growing Importance of xDSL Functionality and Bundles Makes it
Imperative that CLECs Be Able To Provide xDSL Services

21. The growing importance ofadvanced services creates new opportunities for

competition but it also creates new opportunities for ILECs to hinder their rivals and restrict

consumer choice. With the explosive growth of the Internet, e-commerce, and consumer

demand for ready access to information and entertainment, the number and types of customers

who desire high-speed data services have grown dramatically. New entrants in the local

telephone business cannot hope to achieve broad success over the long term unless they can

efficiently provide high-speed digital data transmission capabilities in addition to traditional

voice telephony.

22. xDSL technologies are uniquely capable of supporting competitors' efforts to

provide voice and high-speed Internet access efficiently to the mass market of consumers over

the existing wireline loop infrastructure.23 In particular, deployment of ADSL technology

enables consumers to have an "always on" connection to the Internet over their existing phone

line, while still leaving the line "free" to initiate and receive voice calls.

23. It is increasingly evident that SWBT and other ILECs, realizing that they cannot

halt the deployment of high-speed Internet access capabilities,24 are now using consumer demand

~'

-j xDSL technologies place equipment, generally at each end of a local loop, that permits
offering of a wide variety of data capabilities including (among others) asymmetric digital
subscriber line ("ADSL"), symmetric digital subscriber line ("SDSL"), ISDN digital subscriber
line ("IDSL"), rate adaptive digital subscriber line ("RADSL", a variant ofADSL), and high-bit­
rate digital subscriber line ("HDSL").
24 See Inquiry Concerning the Deployment ofAdvanced Telecommunications Capability to All
Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such
Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, CC Docket No.
98-146, Report, 14 FCC Rcd 2398, 2419 n. 84 (1999). See also Goldman Sachs Investment
Research Report, "The Race to Build the Broadband Kingdom," dated August 12,1999 at 23,
attached hereto as Attachment 11. ("Broadband Kingdom") (noting that RBOC reluctance to
~oll-out xDS~ service was "driven by seyer~l factors: lack of competition driving the Bells to
Innovate and Invest; concern about the dIlutIve aspect of undertaking a major network
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for xDSL capabilities offensively, to hinder CLECs from competing successfully in the provision

of both data and voice services.

24. Thus, on the one hand, SWBT is currently utilizing, and aggressively marketing,

the full capacity of its copper local loops so it can efficiently provide both voice and data service

to a huge embedded base of voice customers. On the other hand, SWBT is employing numerous

strategies to hold competitors back from offering xDSL services, both individually and in

combination with voice services. SWBT's motives are clear: any voice competitor in Texas that

cannot provide a similar integrated bundle of voice and data services quickly, either on its own

or in partnership with another carrier, will soon find itself at a significant competitive

disadvantage, not merely for data services, but for voice telephony as well.25

25. In order to bring full-fledged competition to Texas, AT&T must be able to satisfy

consumers' demand by offering residential customers both data and voice services over a single

loop, and it is working diligently to do so. AT&T's, and other CLECs' ability to compete fairly

in Texas will be significantly hindered unless these practices are halted immediately. UNE-P is

the critical component of AT&T's plans to provide customers a full array of competitively

priced, high-quality services in Texas. Regardless of whether AT&T's xDSL assets are self-

deployed or accessed through partnering arrangements, AT&T's efforts to compete will be

significantly constrained unless SWBT provides nondiscriminatory support procedures for

adding, modifying and removing xDSL capabilities to a new or already operating UNE-P line.

Given that no such procedures are currently in existence, AT&T's ability to compete will be

enhancement along with new marketing efforts, and fear of cannibalizing existing high-profit
services").
25 See Br?qdband Kingdom at 26 ("In order to make their services 'sticky,' DSL carriers must
have th~ abIlIty to bundle services to offer the cost-cutting advantages of having all products -­
data, VOIce, and Internet access -- over a single copper line. A carrier's success will ultimately
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thwarted so long as SWBT continues its current practice of denying its xDSL service to

customers who choose AT&T (or another carrier using UNE-P) as their voice carrier.

IV. SWBT IS OBSTRUCTING AT&T'S MARKET ENTRY EFFORTS IN A
MANNER THAT ALSQ THREATENS COMPETITION FOR VOICE SERVICES
AND BUNDLED SERVICE PACKAGES

26. In Part V below, we discuss a number of SWBT practices that have hindered other

CLECs' ability to implement xDSL services in Texas over the past several years. In this Part

IV.A, we describe SWBT's anticompetitive actions that threaten to directly limit AT&T's ability

to compete against SWBT in the provision of voice services, i.e., its threats to deny SWBT xDSL

service for customers who choose to move their voice service to AT&T using the UNE Platform.

In Part IV.B, we discuss SWBT's attempts to obstruct AT&T's ability to partner with a third-

party provider to provide xDSL service. SWBT should be denied Section 271 relief until it puts

a stop to these tactics.

A. SBWT Is Withholding Its xDSL Service From AT&T Residential Customers
Who Are Served Using the UNE Platform

27. Customers who already subscribe to an ILEC's data services are among the

consumers most likely to demand service bundles. Indeed, in most cases they are already buying

a bundle from the incumbent by obtaining both their voice and data services over the same loop.

New entrants cannot reasonably hope to provide alternative local voice service to such customers

if they are required to disconnect their existing xDSL service in order to obtain the CLEC's voice

service. Forcing customers to change data carriers as a condition of their choosing a competitive

voice carrier -- especially in the absence ofany clear technical justification -- only serves to limit

consumer benefits from competition and provide an unwarranted advantage in favor of SWBT,

b~ d~termined by its ability to deliver local, long distance, and Internet access over the same
pIpe ).
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the service provider with nearly a 100% share in the residential market. Yet that is exactly the

option that SWBT is forcing on customers today.

28. SWBT claims that SWBT's Texas PUC-approved "processes allow CLECs to offer

any type of xDSL service to their end user customer," subject only to future "national industry

standards for spectrum management. ,,26 This claim is at best misleading and is far from the

commercial reality.

29. In September 1999, a SWBT customer who had been using local voice service and

xDSL service that was provided by SWBT on a single copper local loop decided to switch his

local voice service to AT&T. The customer placed his order to change local voice service with

AT&T, which forwarded it to SWBT as an ordinary request for UNE-P-based local service.

SWBT then filled the order, and the customer was then able to use AT&T local voice service and

SWBT data service on the same line. Subsequently, in a letter to the customer dated September

21, 1999, SWBT stated the following:

We regret to inform you that we will have to disconnect the ADSL from your line
September 28th if we do not hear from you by that date. We would be glad to
welcome you back with Southwestern Bell to enable us to continue to provide the
ADSL service.27

Faced with this choice, the customer -- who was an AT&T employee -- returned to SWBT as his

local voice service provider. Subsequent calls to SWBT have confirmed that this experience is

not an isolated event. SWBT will not provide its xDSL service to customers who decline to

choose -- or to keep -- SWBT as their voice carrier.

30. This experience is instructive from two perspectives. First, the customer's ability

to receive both AT&T local voice service and SWBT xDSL service debunks any notion that

26 SWBT Application, Affidavit of Carol A. Chapman ~ 3 (filed Jan. 10 2000) ("Chapman
Aff."). '
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there are technical reasons why the xDSL technology SWBT has employed (or for that matter

the technology of any other xDSL provider) must be linked to the carrier that provides the voice

service. Second, it starkly reveals SWBT's intention to use its unique, monopoly-derived, and

ill-gained first-mover advantages in providing xDSL to dissuade customers from choosing a

CLEC for voice services.28 Given the inability ofother CLECs to obtain their xDSL needs from

SWBT, this anticompetitive SWBT policy effectively precludes AT&T's voice customers (and

customers of other CLECs using a UNE-P architecture) from having access to xDSL services in

Texas. Thus, the rapid growth ofxDSL demand and SWBT's overwhelming share of in-region

xDSL customers to date provides SWBT a significant and unfair advantage in competing for a

key market segment of high value customers.

31. SWBT's decision to confront consumers with a Hobson's choice in changing

carriers plainly reflects SWBT's desire to protect its voice monopoly, and not concerns about

technical feasibility. On November 2, 1999, the Texas PUC held a public interest hearing where

SWBT witnesses essentially conceded that no technical impediments prevent a customer from

converting to a CLEC's UNE-P-based voice service while keeping SWBT's xDSL service.29

27 A copy of the September 21, 1999, SWBT letter is attached hereto as Attachment 12.
28 Starting in February, the xDSL service that will be terminated will be that ofthe data
affiliate, ASI, not SWBT. As of the date of the Application, and even the date of this filing,
SWBT (not ASI) is providing customers with xDSL service. For the reasons discussed below
and in AT&T's Brief, the creation of ASI does not alter the legal or policy concerns expressed
here.
29 Investigation into Southwestern Bell Telephone Company's Entry into Texas InterLATA
Telecommunications Market, Project No. 16251, Hearing on the Merits Before the Public Utility
Commission of Texas at 365-72 (Nov. 2, 1999) ("11/2 TPUC Hearing Tr."), attached hereto as
Attachment 13. AT&T raised these issues in an affidavit filed by its witness Russell Morgan on
October 27, 1999. Affidavit of Russell Morgan on Behalf ofAT&T Communications of the
Southwest, Inc. (filed Oct. 27, 1999), attached hereto as Attachment 14. AT&T discussed these
issues ~urther at the Texas PUC's November 2, 1999 public interest hearing, and in a subsequent
affidaVIt filed b~ Russell Morgan on November 19, 1999. See 11/2 Texas PUC Hearing Tr. at
341-69; AffidavIt of Russell Morgan on Behalf of AT&T Communications of the Southwest,
Inc. (filed Nov. 19, 1999), attached hereto as Attachment 15. SWBT did not address these issues
in its Application. As yet, the Texas PUC has taken no action on any UNE-P issues associated
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Instead, SWBT witnesses maintained that SWBT was entitled to prohibit migration of its xDSL

customer to AT&T because SWBT had not yet worked out the details of necessary maintenance

and billing arrangements.30 Thus, SWBT has admitted that the only step needed to permit this

service configuration is to make record-keeping changes for SWBT and the UNE-P local

carriers. Of course, since this step requires resolution of SWBT systems issues, the speed at

which these administrative issues are addressed is almost entirely under the control of SWBT,

the very party that will benefit the most from delay and that is daily shielding another 1100

customers from meaningful voice competition. Given the critical market-affecting impact of

SWBT's practice, the need for record keeping modifications should not, and cannot, be allowed

to constrain competition.31

32. SWBT's deliberate termination (or withholding) ofxDSL service when a customer

chooses (or has chosen) a competitor's voice service virtually forecloses UNE-P entrants from

competing for customers who have already elected to subscribe to the ILEC's xDSL services. It

also would severely impair competition for the large number of customers who will want to

obtain xDSL services in the future, because consumers who desire to retain or obtain the

incumbent's xDSL service will have little alternative but to continue using SWBT as their voice

provider, which "robs consumers of market choices. ,,32 This would be directly contrary to the

logic of the Line Sharing Order, where the Commission recognized that "[r]equiring that

competitors provide both voice and xDSL services, or none at all, effectively binds together two

with the provisioning of xDSL services, and there is no reason to believe that it will do so before
the end of the 90-day decision period on the current application.
30 11/2 Texas PUC Section 271 Hearing, Tr. 365-72.
31 Critically, SWBT did not deny AT&T's contention before the Texas PUC that SWBT's
p.Jactices regarding its xDSL service foreclose customers' choice of voice carriers.
- Line Sha~ing Order ~ 56. The Commission should reject any claim from SWBT or other

ILECs that thIS competition-inhibiting practice is permitted under the Commission's Line
Sha~ing Order. That order has nothing to do with situations where the ILEC is providing xDSL
servIce.
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distinct services that are otherwise technologically and operationally distinct.,,33 This is

precisely the effect of SWBT's policy tenninating or withholding its xDSL service when a

customer uses - or intends to use - a competitor's voice service.

33. This practice is particularly egregious where, as in Texas, an incumbent has made it

virtually impossible for a CLEC using UNE-P to provide DSL services using other means.34

Indeed, SWBT's practice oftenninating or withholding xDSL service under such circumstances

will, if unchecked, cause AT&T and other new entrants to forfeit much of the progress they have

made in the Texas local marketplace by using UNE-P. CLECs who rely upon a UNE-P entry

strategy will be unable to offer a full range of telecommunications services to consumers in

competition with SWBT, either on their own or through partnering agreements with data CLECs.

As a result, these CLECs will be relegated to competing for a rapidly decreasing subset of

SWBT's embedded monopoly base of customers who are willing to rule out the prospect of

using xDSL capabilities. Thus, SWBT's practice effectively destroys the utility ofUNE-P as a

viable entry vehicle for a large and growing number of customers.

34. If SWBT' s practice of forbidding its xDSL service customers from obtaining voice

service from UNE-P-based competitors is allowed to continue and its Application to provide

long distance service is granted, then customers who desire one-stop shopping for local voice,

data, and long distance service in Texas will have only one alternative: SWBT.35 Thus, unless

this practice is stopped immediately, the result will be serious and lasting damage to competition

and diminished consumer choice. Certainly, SWBT's insistence on continuing this practice

should foreclose any possibility of Section 271 approval. The Commission must make clear that

any attempt by SWBT to implement such an anticompetitive practice after long distance entry

33

34
Line Sharing Order ~ 56.
See Parts IV.B and V below.
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